ces of Ukraine

3acHoBaHwmil 20.
XapkKiB
«ITpaBo»
2016

Bumaerbes
Nel (13) 2016

Hamionanena »
Haykoso

HayxoBo-mocii~




VIIK 349.2

B. B. EPbOMEHKO,

KaHIHNAT IOPHAMYHUX HAYK, HOUEHT Kabeapu
TpymoBoro npasa HauionansHoro ropunuasoro
yHiBepcurety Spocnasa Mymporo

IIPUHIIATIA TPYAOBOTO MPABA
B ACIIEKTI ITPABO3ACTOCYBAHHSI

Kurrouogi croBa: npunumm tpynosoro TpaBa, BEPXOBEHCTBO MPaBa, HOPMATHBHHIT PerynaTop i Aekiapa

IloctanoBka npo6aemu. ITpuununy TpyRosoro  mmus [3]. ls Tpagunis 6yna npogosxena HayKoB
TIpaBa - I [eBHI 3aKOHONABY] TOJI0KEHHS, 11O ITiyIsra- HE3a1eXKHOI YKpainu. Alie y HayKoBiit TIPaBOBiH
0Tk 3aCTOCYBaHHIO, 30KpeMa CyNaMH, IPH BHPiLIeHH] patypi Hikonmu He 06rpyHTOBYBAIOCE i B3araii He
TPYAOBHX CIIOPiB. AJle 3aCTOCYBaHHA MPHHIMITIB TPYHO-  BanoCs 3a0BUILHOTO BHPILICHHS MPo6IeMH 3act
BOTO MpaBa BUABHIIOCH BEIBMH CKIIANHOIO IPOGIEMOI0.  BAHHS OCHOBHMX TIPHHLHAIILB TPYAOBOTO NpaBa. 3 up
st cxnanuicts 06yMoBmoeTsCs Niepur 3a Bee ICTOpHY-  TIPHBOMY BHUCIOBMIOBANHCE JIHILE HaWbinbIr 3ara
HUM criazikom. Y koneTHTynii Pansucskoro Corosy, B pa- AYMKH, sIKi 6yNH TOCHTb yCKNATHEHHMH, HEYITKY
HaHToNIOBHiINe, HE HaBain BIAMOBiAl Ha mpa
PETyIOBATH TPYNOBI BIIHOCHHH, (JOPMYIIOBAHHIO IPHH-  muTaHHs. Ha NiATBEPIUKEHHS BUKIALEHOTO HIKUE
LHIiB TPYAOBOTO MpaBa MPHIIIIACH HATEKHA yBara.  IyTk IPOUMTOBAHI BiNOBIAHI HAayKOBi Ipar sk Te
AJle X NPHHIMNH TPYZOBOTO NpaBa i IpaBa B3arajli  THKIB IpaBa, Tak i BICHHX — $axiBuiB y ramysi rp:
B ymoBax Cotosy PCP Hikonu He cipmifmanmcs sk HOp-  BOro npasa. OfHAK i 32 TaHHX YMOB NIPAKTHKA He B
MaTHBHUII perysstop. BpaxoByion, 30kpema, mio 06-  1a 3a MOKITHBE BiJIMOBUTHCH BiJ 3aKOHOZABY
CTaBHHY, aMEpUKaHCEKHH foctinauk P. A. TTosHep, sxuii 3aKPIMIEHHS OCHOBHHX NPHHIMIIE (3acan) 3akoHO
BHOKDEMITIOE TPH CTaflil 3pOCTaHHA 06’ €KTHBHOCTI pr  cTBa Tpo npaio. Ilpn BHeceHHI YHCIeHHUX 3MiH |
TpaBO3acTOCYBaHHi, HANHIKIY CTALilo [I0B’A3yBaB i3 pa-  TIOBHEHE o 1uHHOro Konekey 3axoHiB npo nparo Vi
in (gani — K3nll), ¥ioro ct. 2, wo 3asxau TIYyMaYUL
KpIIIFOBAJIach IiJ1a HU3Ka HOPM, SKi HYHOBO BHITUINANK  AK TaKa, IO 3aKPiILTIOE PHHIHIH (ocHOBHI 3aca
3aKOHOZABCTBA NP0 MPALlk, i3 HBOT0 KomudikoBaH:
JSHCBKI CyMH HE CTUIBKH MiIKOPSIIACE 3aKOHy, CKIIbKH  aKTa He Gyma Birydena. ¥ Toi xe yac K3mll 20 Oepe
IHWMM cHnaM, WO TpUManmH ix y mokopi.[1, c. 16]. 3ma- 1991 p. OyB JomoBHEHHii oT. 2!, sika 3aKpilia npus;
E€ThCA NIePENYaCHAM CTBEPIKYBaTH, 110 CyyacHa Yipaina pisrnocmi mpydosux npae zpomadan Yipainu [4].
3BAXAIOYH Ha 3MiHy 3MICTY CTaTTi, CyTHICTb 1{5OTO np
npobieMa 3aCTOCYBaHHS NPHHINIIB TPYROBOIO MpaBa  IMILy He 3MiHHIIACH, a e Hinbine poskpuiacs [S].

He BinmMoBHBCa 3akoHODaBENE | BiJl inel 3aKoHON
40T 3aKPIIIEHH OCHOBHHX TPHHLIMIIIB i IIPH pO3p0
Meroto ui€i crarTi € Yepropa cripo6a Ha6TH3HTHCE npoexty Tpynosoro xoxexcy Ypainu (zani — TK)
A0 8IEKBATHOTO PO3yMIHHS MOHATTS NPHHIATIIB TpyAo-  skuii 05.11.2015 p. 6ys npuitesTuii Bepxosroto Pax
BOTO ITpaBa Ta BUABICHHS CICUH(IKA IPHHIKIIB TpyRO-  Ykpaiuu Y nepuroMy ymTaHHi. [0 HBOTO CXHIAB TaK
BOTO 1paBa AK 3ac00iB HOPMATHBHOIO PeryOBaHHA Aocsin Pociticexoi @eneparii. ¥ cr. 2 TpynoBoro ko
¢y PO (mani — TK P®) [6] 3akpinneno 19 [PHHIH]
Bukiian ocnoBHOro Marepiany. [punimnm Tpyno-  mpasosoro PETYJIFOBaHHS TPYAOBHX i OB’ SI3aHUX 3 HH
BOTO MpaBa — Le TpaAumiiiHa A Hayku npobnema. Ii BITHOCHH, fKI Ha3BaHi OCHOBHHMH, 1[0 HAIITOBXYE
AOCII/DKYBAIH HAMBHAATHINI pajsHCHKi HAyKOBI, Ce-  [yMKY, UIO iCHYIOTb Iie i {Hii TIPHHLIKIM, SKi 710 K&
Topii OCHOBHHX He Hanexkath. L[e HiATBEPIKYETHCA

AAHCBKHX 3aKOHONABYHX aKTax, mo Oynu npusHaveni

AAHCBKOIO JiliCHICTIO, 60 KOHCTHTYLi€t0 Corozy PCP 3a-

Ha Tarnepi, ajie He 3aCTOCOBYBANMCH HA IPAKTHIT, 60 pa-

no3fynacs mogibHoI cynoBoi mpakTHky. 3a Takux YMOB

3ATHINAETECA aKTYaTbHOKO AK LA NPAKTHKH 1 MpaBo3ac-
TOCYBaHHS, TaK i Ul IIPaBOTBOPYOCTI.

BIZHOCHH, IO CKJIANAOTh HpeIMET TPYI0BOTO NpaBa.

Pell AKuX TaKi cBitua, sk O. B. Cmipros [2] i P. 3. Jlis-

€PbOMEHKO B. B. lIpuuuunu TpyroBoro 1pasa B acleKTi IPaBo3acToCyRaHHs

g crartsavi TK PO, y AKAX (I)g.pmymo}f)n,cx II?HH-
gt HEAOMYLIEHRA AUCKUMIHALIT y cepi npaui i He-
ﬁpﬂﬂyCTHMOCTl NPUMYCOBOT TIpari. .

[Mpoext TK Vkpainu MicTHTE 34 OCHOBHI MIPHHLIHTTH
paBoBOTO I‘)CI'yJHOBaI-‘II{}I TPYAOBHX BilHOCHH (cT. 2).
pim TOTO, i HACTYMHI #Oro cTarTi (bf)pM??'IIOIOTL no-
oieHHs IPO HeJIONy e H s AUcKpuMiHaiii Ta 3abopo-
sy npuMycoBoi npari. ITpore MapHUMH BUABIAIOTECS
cnpobu Binwykatu B K3nll Ypainu i B MPOEKTi TK
k KpaiHH BKa3iBKY Ha Te, B AKHif e crocib cimig 3acto-
fcoByBa“m OCHOBHI IIPYHLIUITH TPYIOBOIO 3aKOHOAABCTBA,
c06IHBO TIPH BHHUKHEHHI KOMi3iil Mijk HuMU .Ta KOH-
:i('pCTHHMH NpaBoBUMH Tpunucamu. Tomy € migcTaBu
qiKyBaTH, 110 aHaNi3 Li€ei MpobieMy JacTb KOHCTPYK-
TMBHI HAYKOBi pe3yJprary.

_Jluckycii HABKOMO MOHATD HE 3aBXKIU BHABIAIOTECA
TiAHAMH. AJle B 1IIbOMY BHIIAJKy € HeOoOXimHicTh
4CyBaTH, IPO 110 XK, BAACHE, HAETHCA, KONH BKHBAIOTH-
¢ TepMiH «OCHOBHi IPHHIANN («OCHOBHI Bacaﬂg») Ta
POTHJICKHHHA HOMy TepMiH «KOHKpPETHi NpaBoBi npy-
micH». Kateropii «npaHuAN®» i «KOHKpETHI NpaBoBi
HOpMED BIKMBAIOThCA, Hallpuknam, y podorax O. C. [Taur-
koBa {8, c. 61], O. B. Cmupsrora {2, c. 21], B. L. Ilpo-
Konenxka [9, c. 38], C. M. ITpununka i O. M. SIpomenka
[10, ¢. 37], H. b. Bonotinoi [11, c. 99], O. B. Jlaspunen-
ko [12, c. 148].

MoskHa 6yno 6 BUXOOATH 3 TOTO, IO IO OCHOBHHX
TIPHHIOMIIB (3aca) Hajuekarh 3aKOHOIABYI TOJIOKEHHS,
AKki Ha neit wac 3axpimieni y ¢t 2 K3nll Ykpaiun ato
BkmoueHi 1o cT. 2 nipoekty TK Ykpainu. Ilpu usoMy Bei
1HIIi, BKITIOUEH] 1O YHHHHX aKTiB 3aKOHOJABCTBA MPO
Tpauto, MoxkHa Oyno 6 BBaXkaTH KOHKPETHHMH [IpaBo-
BuMH nipunucaMy. OnHak ue 6ys 6u cyto dopMansHU
TifXin, sSIKAH He BpaxoByBaB O, 30KpeMa, Taky obcTa-
BHUHY, sIK PI3HOPIiMHICTE HOPMaTHBHOTO Marepiaty, BKITIO-
. Heroro 1o c1. 2 K3nl1 Ykpaian i ct. 2 npoexty TK Vkpa-
{HH Ta BiICYTHICTE HOPMATHBHOTO 3aKpillICHHS IPHH-
ouny sepxoBeHcTBa ¥y YuHHOMY K3nll. [Momansme
K ITHOPYBaHHS BOTO IPHHIIAITY K PeryaTopa Tpyao-
BHX Bi[JHOCHH € HETIPHUITYCTHMHUM, OCKiJIbKH Bilanse
NpaBoBe peryarOBaHHS TPYAOBHUX i OB’ J3aHHX 3 HUMH
BITHOCHH Bi/l KOHCTHTYIIi{{HOT HOpMH (IIPHHIAITY BEPXO-
_ BeHcTBa mpaga, 3akpimieHoro B 4. | cr. 8 Koncturymii
Yipainu), sixa Mae HaliBHILy iMIepaTHBHY CHIy i BH-

Paxae cam nyx OcHOBHOTO 3aKOHY.

Sk B6auacThes, MOMIYKH 3MiCTY MOHATH OCHOBHHX
UPMHIKMIB (3acaj) 3aKOHONABCTBA MPO MPALFO #f KOH-
KDETHHX MpaBOBUX MPHITHCIB € JOULIBHHMH. [IeThCs He
CTiNBKH PO akajeMiuHe BU3HAYEHHS [HX 3acal, CKilb-
KU ipo BUABNEHHA TAKHX iX O3HAK, AKi MOXKYTh OyTH
BUKOpucTani Ay BHpileHHs npoOaeMH KOMi3ii Mixk
OCHOBHMMH NpHHLMIIAMH (33CaIAMK) Ta KOHKPETHHMH
_ IpaBoBUMH MpHITHCAMH.
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3a 6pakoM 3aKOHOZABYOI0 BH3HAYEHHS MOHATTA
OCHOBHUX MPHHIHMIB (3acajl) 3aKOHONABCTBA B3araji Ta
3aKOHOAABCTBA TTPO NPALI0 30KPEMA € CEHC 3BEPHYTHCE
[0 X po3yMiHHA, IKe BUIUIHBAE 13 3aKOHOJABYUX AKTIB.
Aute ueil IULTX BUABIAETECA XHOHUM. Tak, SKUIo crpo-
OyBaTH 3’4CyBaTH 3MICT HOHSATTS OCHOBHI NPHHIIMIIH
(3acangu)» Ha mincTasi KonctuTynil Ykpainu, To BusAB-
TISETHCS, 110 HEH0 OXOIIIIOETECS | MPHHIWT BEPXOBEHCTBA
npaBa (siKuit Ma€e HalBHIY yHiBepCANLHICTD, sIKHAM-
WIHPIIHHA 3MicT i MOTpedye He TNLKH KOHKpEeTH3aILT, a i
OCMHCIIEHHS, HOCTYTIOBOTO BIPOBAIKEHHS B CYCIIIbHI
BIIHOCHHH), 1 CYTO KOHKPETHI 3aKOHOABY] OJIOKEHHS.
Ho Takux, mpuMipom, Hamexarts IpUIHKC I1. 8 4. 3 cT. 129
Konctutynii, sKkMM BiINOBiZHKM ocofaM HamaeThes
TpaBo anensauiiHoro #f KacauifiHOro OcKapKeHHs pileH-
Hst CyAy (KpiM BUNAJKiB, yCTAHOBIICHHX 3aKOHOM), 1 ITpH-
nuc 1. 9 Tiel % yacTHHH, AKUM Ha 0¢i6, SKHX 1e CTOCy-
€TLCA, TTOKJIAJAETECS 000B’A30K BHKOHYBATH pillleHHA
cyny. Taxi 5 pe3ynbTaTd a€ i 3BEPHEHHS 0 CT. 2 1Ipo-
exty TK Ykpaiuu.
OCKiNbKHM YHHHI 3aKOHOIABYI aKTH HE HABOISNTH
nediniLii MOHATTA «OCHOBHI IPHHIMIIA (3acany)» Tpy-
IOBOTO 3aKOHONABCTBA, BUHHKAE MOTpeba 3BEpHYTHCEH
10 HABYAILHOL # HAYKOBOT FOPHAUYHOL JTiTeparypH. Bu-
BUEHHS OCTaHHBO] ITOKA3ye, L0 KATEropif «OCHOBHI
HOPHHIIKIH (3acaqu)» € barara 3a 3MmicTom. Ane i Iineit
L€l cTaTTi MONIyKH HBOTO 3MicTy Tpeba o6MexuTH. 30-
KpeMa, CIIHPAKYHCh Ha HAYKOBE HOJOXKEHHS PO Heo6-
XiZHICTH PO3MEKYBaHHS MPaBa 3arallbHOCOLIaIBEHOTO
i ropupmdnoro npasa [ 13, c. 40], daxiii B ramysi tpyao-
BOTO HPAaBa CTAJIM BUOKPEMITIOBATH TIOHATTS «IIPHHIIHIH
npaBa» i «1IpaBoBi NpHHUMNW. 3a criosamu I1, 11, TTunu-
HEHKA: «IPHHLIKIN TIpaBa, SK Kareropis 06’ eKTHBHOT
JiHCHOCTI, € THMH 3acallaMH, Ha SKHX IPYHTY€TbCS CHC-
Tema npaBay. [ nani: «Ha BigMiHy Bif npuHIMITIB TpaBa
NpaBoBi NPHHIKIH BifoOpakeHi B HOPMaTHBHMX aKTax
y BT OKPEMHX 3arainbHUX TIONOKEHb (HOPMATUBHHX
HPHHIATIB)... a00 K Y «IPUXOBAHOMY» BHITISI, KOJTH TX
3MICT BMIUIHBAE 3 Garathox HOpm» [14, c. 55, 56]. 11
IyMKa BHKIAAA€THCA HUM i B iHIIMX poborax [15, ¢. 43,
44} ta miaTpEMYy€EThCS IHIIMMH BYeHHMH [16, c. 6].
Bnusekoto fo nporo € nosutis H. B. Bonorinoi, saka tex
BHOKPEMITIOE NIPABO 3aTaNbHOCOLIANbHE 1 IOPUAMYHE,
aJle NPUHIKITH OCTAaHHBOTO BOHA HE HA3HBAE [IPABOBAMH
npunipnamy [11, c. 99].
3naBanocs 0, IO BKe 3 HaBEICHHX BUCIIOBIIOBAHb
HAyKOBLiB BHIIHO, 10 IPUHIHIH TaK 3BaHOIO 3aTaNbHO-
COL[iaTbHOTO MpaBa He BKJIIOYAIOThCS J0 3MICTY Tpyo-
BOTO 3aKOHOJABCTBA i HE MAIOTh PETYIATHBHOIO 3HA-
uenns. Ha mymky I1. JI. ITnnuneHka, HOpMH LbOTO Tpa-
Bd € KePIBHUMH 14€sAMH JUIs IOPHAWYHOTO rpasa. 3BincH,
BBaXa€ BiH, BUITMBAE H PEryIATHBHA IPHPOIA IPHHIU-
niB mpasa [14, c. 53]. I Bce-Taku He qy»xe 3po3ymino,
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B AKHH e CHocib aBTop 3p0OHUB BHCHOBOK, L0 IIPHHIIA-
I TIpaBa sIK Kareropis 00’ eKTHBHOI HificHOCTI, cTaOTh
pETYNATOPaMH CYCIIIIBHUX BilHOCHH, AKILO MaTH Ha
yBa3i, 10 [EBHE ABUILIE, IKE € PErYISITOPOM CYCIIIBHUX
BiHOCHH, TIiAyIATAE 3aCTOCYBAHHIO CYIOM TIPH BHpIiLIeH-
Hi CIIOpY, 110 BUHHUKAE i3 IIHX BiAHOCHH.

ITeBHOO BIAMOBLAIIO HA [iE 3AMHTAHHA € TyMKa Ipo
Te, 110 TPHUHIAIN [IpaBa BUCTYIAIOTh AK HaZHO3HTHBHI
3acajii, CBOTO POLY BHIMM IPaBOM, [0 3aCHOBAaHE Ha
iZesx ryMaHi3My i couianpHOT cripaBemauBocti [17,
¢. 172]. Y Hayui TpyZ0BOro npasa o MO3UIL0 MATpH-
MaB JI. A. Iaunekos [18, c. 65]. LlinkoM o4eBHIHO, LIIO
il IPHHIKAIIAME IIpaBa TYT PO3YMIIOTHCH MPUHITHITH
TOTO MpaBa, ke Ha3BaHO BHILE 3arajIbHOCOLAIEHIM, 60
He MO)KHA BiJJHECTH JI0 HAXTIO3UTHBHOIO 1IpaBa Ti IPUH-
LIHIIH, SKi 3aKpiIUIeH] Y MO3UTHBHOMY NpaBi.

Imest HaAMO3UTUBHOTO IIpaBa OTPHMAaa y BiTUM3HA~
Hill mpaBoBii Haylli MUPOKY HIATPHMKY. Y 3B S3Ky i3
LIHM BHHHKI2 Y MPAaBHUKIB AyMKa PO MOXIHBICTE
TpUHHSTTS CYIOM pileHHs contra legem (IpOTH 3aK0HY)
[muB.: 19, ¢. 10; 20, c. 96]. OcobnuBo BapTo 3BEPHYTH
yBary Ha Te, 10 iI€}0 HAaAIIO3UTHBHOIO PABA CIIPHIHAB
Koucrutyniduuii Cyn Ykpaiau: Y Horo pimiessi Bix
2 macromana 2004 p. y cipaBi npo npu3Ha4eHHs GBI
M’SIKOTO [TOKapaHHs 3a3HadacThest: «OMHUM i3 posBiB
BEPXOBEHCTBA NIPaBa € Te, O IIPaBoO HEe 0OMeXyeThCs
JIHIIIE 33KOHOIABCTBOM AK OfHI€O i3 Horo ¢hopm, a BKIIIO-
gae i iHI1 peryaaTopy; 30KpeMa, HOPMH MopaJli, Tpa-
IOUnii; 38M4ail TOMIO, AKi JeriTHMOBaHi CYyCIiNbCTBOM
i 3yMOBJIEH] ICTOPHUYHO JIOCSATHY THM KYJIETYPHHM PiBHEM
CyCHmimbeTBa...» [21].

I3 uporo OpHBOY icHy€ i iHImIa TOYKA 30Dy, IO Ha-
TeXHTH JTIOAHHI, AKa Ma€ BeJIHYe3HHH JOCBiJ BiANpaB-
JIEHHS. TPABOCYAA i MONITHIHOL AiANbHOCTI. lHeThcs
npo P. Fepiiora, konumap0ro rososu ®enepanpHoro
KOHCTHTYLiHHor0 cyxy. @PH, a notim ii nmpe3unenra:
«TIOHATTS. IIPaB. TFOMUHH HECE HAaBAHTAKEHHS. I y CeHCi
X IIOXO[DKEHHS. Ta. 3aXuIlleHOCTi. [103UTHBI3M BBaXae,
110 Mpasa JAi0Th BIAMOBIIHO 0 TOTO # ¥ TOMY. 06CH3i,
B SIKOMY-BOHH TapaHTYIOTHCS HEPKaBHO-TIPABOBHMH
HopMaM# (HopMaTuBicTchKa Teopis Kenp3eHa): Bix mux
TPaB BIIPI3HAIOTECA Ti, IPKEPEJIOM SIKUX € XPHCTUNHCBKI
[IHHOCTI, AKi He . noTPeOyI0Th AepXaBHOTO BH3HAHHA,
a OiIOTh SIK HAAMO3UTHBHI paBa. AJjie TaKMi Iimxin He
Ma€ 0CoDIHBOro npakTHYHOro 3HaYeHHs y ®PH, ockins-
ki OcHOBHUIL 3aK0H 1 3 IEOTr0 MiCTHTE ITHPOKUH Hepe-
K 1pas, i e 6yno ocobnrBol HeoOXiMHOCTI, IporoIo-
myBaTu abo. BAaBaTHCh A0 MOHATTA HaAMO3HTHBHHAX
IpaB, X04a Ha M0YaTKy CBOEL mismeHOCTI DeepanbHuit
Kouctaryuiianii Cyn KOpHCTYBaBCsS TAKHM IIOHATTAM.
OcHOBHHH 3aKO0H BHIUTIOUae KOH(IIKT yuHHOI KOoHCTH-
Tyl i HaAnO3UTHBHIUX NpaB.. JlonepkaBHi npasa — 11e- Ti
% TIPABA TIOTHHH, CRHKIIOHOBaHI JepkaBoioy» [22,¢. 15].

Inest HaAMO3UTHBHOIO MTPaBa TUM OiNblle € Herp
HATHOO 751 YKpaiHH, AK ozHiel 3 HebaraTbox Kpa
TIPHHIIHT BEPXOBEHCTBA PaBa 3aKpiIUieHo 0e31oc
Hb0 B KoHCcTHTYNii, TOOTO IHTErpOBaHO B HO3MT
Mpaso. Y CHIy 1bOT0 NPHHIHAITY OyIb-IKHH HOpM
HO-TIPABOBHH aKkT He Moxe OyTH BUTIyMadeHH
PaBO3aCTOCYBaHHI BCeylieped IPHPOi JIONHHY,
MpUTaMaHHI PHCH PO3YMHOCTI i MOPaJIBHOCTI. Alle
6reMy Koni3iff MiX NPHHIMIIAMH BEPXOBEHCTBA IIp,
i KOHKPETHHMH HOPMaMH TPYZIOBOTI'O IIPasa Po3riis
JIelo HIDKYe.

3 ypaxyBaHHAM BHKIAAEHOTO B aCHEKT] L€l
Hemae OyIp-AKOro CEHCY BECTH MOBY TIPO TE SBHII]
BIANOBIZHO [0 TEePMIiHONOTI, 10 BHKOPHCTOBY:
V IHTOBAHMX BHILE BUCJIOBIIOBAHHAX, TO3HAYAETE
HPHHLINIH 1IpaBay (3arajsHocoilianbHoro). st it
MpaBo3acToCyBaHHs (30KpeMa, IJIsL BUPIMICHHS Koj
MiK IPHHIMITAMH TPYIOBOTO 3aKOHOABCTBA Ta KO
HHMH [IPABOBAMH IIPUITICAMH ) HEMa€e CEHCY TaKOX 3
TATHCh JO TWX MPUHIHIIB (OCHOBHHX 3acal),
BKJIFOUEHI IO 3aKOHOIaBUMX AKTIiB Y BUIVIA HOPM:
HHX ITOT0KEHb, 4 BUIUTHBAIOTH 3 0araThox HOPM
Ka Ipo icHyBaHHA TaKUX HPHHIIHIIB BHCIOBIIIO
O. B. CmupHoBEM [2, c. 23], mi3ninre 6yna miaTp
P. 3. Jlismmuem [3, ¢. 195, 196], a Bixe moTiM crana
raapHOBH3HAHOIO [23, €. 4; 9, ¢. 99; 24, c. 39].Ip
[MCaHi NPUHIKITH, 30KpeMa, aJIMIHICTPaTHBHOTO.
uyuHCTBa, nunie P. O. Kyitbiga [25, c. 238-240].

Tpaauiis BHOKpEMIEHHS MPUHIIMIIIB, SKi B a1
3aKOHONABCTBA MPAMO He 3aKpilljeHi, a BUBOL
3 TIeBHOT HU3KH HOPM, NIPUIiIiia B CydacHy Hayky
ZIOBOTO MpaBa Iie 3 JOPeBOJIOLIHHOT pocifichKol
nuuHoi Hayku. Tak, €. B. BacskoBCchkuil mucap
BCTaHOBJIEHHS 3aTalbHUX IPHHIIMITIB Ha MifACTAB]
1[0 CTOCYIOTBCS OKpeMuX Bumafkis. Llef noriuaui
HOM BiH I103HAaYaB K HOBHY JIeAYKIIFO, IO € BUCH
«BiI ycix peMeTIB KITacy [0 HiNOTo Kacy», SKHA M
OyTH 3aCTOCOBAHUI «TiNBKA B THX BUNAAKAX, KOIIK B
Mi BCI IpeaMeTH, 110 Y TBOPIOIOTH Ieii kiacy [24; ¢,
SIK mpHKITad BYEHHH HABOAWE TPH BiIoMi Ha TOH 4
chepu HUBINBEHOTO Mpasa Oe30IaTHI croco0H Bl
KEHHS POJIOBOro MaiiHa, AKMMH OCTaHHE He MOIJIO
penaBatick 0cobam, O He HalexXarh 0 [HBOTO P
3 TaKo iHTepnpeTanicio BUBCACHHS [IPHHIIMITIB 3 k
KPETHHX HOPM MOXHA G110 6 IOrOZHTHCE. AJle %’
TPUHUMITE OPUAATHI I U HABYAIbHHX [iTel
MOXYTh Oy TH BUKOPHCTAHI B IPOLECi IPaBo3acTocy!
H4, 60 32 HAABHOCTI CHEIiaTBEHHX. HOPM, IO 3aKPiILK
B aKTax 3aKOHOJABCTBA, HE MOJKHa OIIePyBaTH [pHH
TOM, BUBEACHHM 13 LINX JKE& HOPM:

V. HayxoBiii nitepartypi pagaEcekoi J0OH ABUINE,
HAYKOBELb O3HaYaB K MOBHA iHAYKIiA, OTpHMAIL
30BCIM aJieKBaTHe TpakTyBanHs. A. @, Uepnannen 1l
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pUKTANCHHST BimnoBiAHOT AyMKH €. B. BackkoBchKHM
[icaB 3 1bOTO npuBoay: «IIpHpoaHo, WO B JaHOMY BH-

_ afKy Hi4OTO HOBOTO, KpIM TOTO, IO BXE MICTHTBCS

B KOHKPETHHX HOpMaAX, HE CTBOPIHOETLCS, a TIIBKH BU-
BOIHUTHCA 3arajibHE IOJIOKEHH, XapaKTCpHE IJ1d CYKYII-

_ yocTi HOPM, HANPUKJIaz, IPHHLUI Tatysi abo iHcTuTy Ty
- qpaBay [27, c. 45]. AJe K IpUHIATI TaTy3i I IHCTHTYTY
 gpaBa — Le 30BCIM iHIle ABHILE, HIXK NIPHHLHIN, AKi BU-
_ gopus €. B. BachKOBCHKHH 3a JOMOMOTOK0 TaK 3BaHOI
_ [0BHOT A€NyKUii, 60 BiH BUBOAMB MPHHIMI i3 Bei€i cy-
_ KyMHOCTI HOPM, IO MAIOTB CITLIBHY O3HAKY, @ OyKBallb-
_ §o BCl HOPMH Tany3i 4 iHCTUTYTy IIpaBa HE MOXYTb
vt OyIp-AKOT CIIUTBHOT O3HAKH, HPAKTHYHO 3HAUYIIOL

1 3aCTOCYBAaHHS CIUIBHOT 03HAKU. Y TONANbILIOMY

A @. YepHaHIeB IiIKPECTOE HEMHHYYICTh BHKOPHC-
 taHHA TAKUX OPHHOHIIB, SKIO BOHH He ChOpMyIbOBa-

i B KOHKpeTHiH# crarTi [27, ¢. 45].
3akoHOnaBelb, GOPMYIIOIOUN OCHOBHI NPHHIHITH

(3acaz) IPABOBOTO PETYJIIOBAHHA TPYAOBHX BiJHOCHH
_ycr. 2 npoekty TpyznoBoro koiekcy Ykpainu, He poOuTh
_ JKOTHOTO 3aCTEPEIKEHHA CTOCOBHO TOTO, IO L TPUHIH-
1M MOXYTB TAKOX BHBOJHTHCH i3 YHCIEHHHUX HOPM TPy~
_ Jl0BOTO 3aKOHONABCTBA. He poBUTHCS TaKKX 3aCTepekeHb
Hiy ct. 4 3akony Ykpaian «IIpo oxopoHy mpati», ska
k; BU3HAYAE NPHHIIMITH JeprkaBHOT ONITHKH B rajy3i 0Xo-
. pouu nipar, Hi y ct. 3 3akony «IIpo 3aiHATICTE Hace-
_ NeHHA» YKpaiHH, e GOopMYIIOKTHCA OCHOBHI IPHHITHITH
_ JlepKaBHOT TTOJITHKY 3aHHATOCTI HACENICHHS.

V uHCIIeHHHX 3aKOHOJABYHX aKTax IHIUHX Taxysei
1paBa [Ipd BH3IHAYCHHI OCHOBHHX NPUHIMIIB (3acam)

_ TAKOXK He pOoOHMTHCA 3acTepexeHHs IIPO MOXKIIHBICTD 3a-
~ CTOCYBAaHHS THX 3 HUX, SKi BHIUTHBAIOTE i3 KOHKPETHHX
_ paBoBuX HOPM. OTXeE, TAKHX OCHOBHMX MPUHIHIIIB
(3acan) sk sBMINA, IHO IIOBHHHE BPAXOBYBATHCEH IIPU
 IPABO3ACTOCYBAHHI, B3arasi He iCHye, YHM 3arlepedyeTh-
_ ¢4 1X HasBHIiCTH B3arani.

~ Orxe, cTocoBHO wi€l cTaTTi MiJi OCHOBHUMH MPHH-
UHnaMH (3acazaMi) 3aKOHOAABCTBA TIPO Mpaifro Tpeba
PO3YMiTH TiTbKH Ti KepiBHI ifel, M0 MICTATHCH B 3aKO-
HonaBumx akrax. OJHAK HE BCi BOHH MO3HAYAIOTHCH
B AKTAX 3aKOHOABCTBA ITPO MPALO AK OCHOBHI IPHHLH-
1 (3acanu). Tox npoGiieMa po3MeKyBaHHS OCHOBHHX
3dCaJ| IPUHIAMIB (3aca) | KOHKPETHHUX TIPABOBUX MIPH-
eI 3anuuiaeThbes. o Hel cilifi ToBepHyTHCh HAlpH-
KU uiei cTaTTi, BpaXOBYIOUH, IO 3°SICYBAHHIO TOPY-
ienoi mpoGueMu Moxe Ao JOTIOMOITH aHaJli3 MUTaH-
Hi1, 3aBIIEHOTO B i1 3aT0/IOBKY.

Y pagsHcekiil Teopii paea 6y10 onpansOBaHO ABi
N03HL|T CTOCOBHO PETYIATUBHOIO 3HAYEHHS TIPHHIHITIB
pasa. Onua 3 HEX Oyna uiTko BupaxeHa B. B. Jlaza-
PERIM: «[IpHHUMIA NpaBa caMOCTIHHO HE PETYNIOOTH
! He MOXyTh perynoBaTH MOBeAiHKy miomeii» [28,
€. 126]. Taka x nyMka Buciosmosanack i I. C. Camo-

wenkoM {29, c. 36]. Ina nmo3uuis 3Haiina cBoe Bin-
outTa B Takifl mianextuyHii dopmyni: «Cyn nNoBHHEH
KepyBaTHCh YCi€I0 CHCTEMOX0 MPHHIUHMIB Npasa H Ha
Li# migcTaBi TOYHO H HEYXHIIBHO 3aCTOCOBYBATH IOPH-
nuaHi HopMmm» [30, ¢. 155]. Lis mianexTHka € Hesbar-
HeHHolo, 00 Bce-Taku Tpeba 3°sICcyBaTH, SK ke MaioTh
BUPILIIYBaTUCh KOMI3ii MiXX OCHOBHMMY MPHHIHITAMH
(3acagamM¥) # KOHKpETHHMH HPaBOBHMH HOPMaMH, 3a
HAsIBHOCTI AKMX HEMOKJIHBO OJHOYACHO KepyBaTHCA
CHCTEMOI0 IPHHITHIIIB TpaBa i 3aCTOCOBYBaTH KOHKpeT-
Hi opuangHi Hopmu. [oxibHa nymxa Butana i y HO-
BITHi nmiTepaTypi 3 TPyZOBOTO TIpaBa i, M0 CYTi, cTana
nanyrodozo. Tak, B. L. IIpokonenko nucas: « [ IpuHuumu
€ TIPaBOBHMH NPHITMCAMH, PHYOMY TIPHIHCAMH
000B’A3K0BHUMH... OpraHaMy Mo po3risigy TPYAOBHX
CIIOpPiB OCHOBHI IPHHITHIIHA 3aCTOCOBYIOTECS K IIPAaBHU-
Jia s TIyMaueHHs BiAMOBIIHIX HOPMATHBHHX AKTiB»
[9, c. 37]. 3 omHOTO GOKY, TYT CTBEPIXKYETHCA, IO
NOPUHIUIH € 000B’I3KOBAMH MTPABOBHMH TIPHIIACAMH,
TOOTO BOHH HiJUIATAIOTH MPAMOMY 3aCTOCYBaHHIO CYIOM
SIK IPaBOBi HOpMU. 3 APYTOrO, BUCHHUH BKpail o6Mexye
cepy IpakTHIHOTO 3aCTOCYBAHHS HPHHIHIIIB (OCHOB-
HUX 3aCaJ) TPYIOBOTO MPaBa.

He momaioTe BH3HAYEHOCTI O I[LOT'O MTHTAHHA 1 BH-
CHOBIIIOBaHHS {HIIMX NPAaBHHKIB 100 3HaYeHHS OCHOB-
HUX TIPHHIUMIB (3acan) MUt peamisaiii npasa, B ToMy
YHCII NIpH Horo 3acTocyBaHHi. Tak, BA3HAIOYH MOMKIIH-
BiCTh iX BIUIMBY Ha mpotiec mpaBopeanizauii, H. H. Bo-
IUIEHKO KOHCTaTye, IO TIPUHIHITH 3a6e3neyyioTs ineo-
JIOTIYHY €AHICTH MPaBOTBOPYOCTI, MpapBopeanizanii
it npaBonopsAaKy B ninmomy [31, ¢. 35]. Taxuii 3aranbHuiA
IMiIX17 TO OLHKK PeryiasiTUBHOI poIti TIPUHIKITIB IPaBa
3aNHIIAETHCA TTAHYIOYHM.

1 Bce k icHyIOTH i N0 KOHKPETHIlT HOrmaad Ha
MEXaHi3M CoUianbHOI il MPUHUHTIB pasa. Sk 3a3Ha-
YacThCsl B HAaBYANBHIH JiTeparypi: «BOHH MOXKYTH CITy-
KHUTH KPUTEPIEM JIETITHMHOCTI YHHHOTO 3aKOHO/IaBCTBRA,
BHKOPHUCTOBYBATHCS IJIsI OLIHKH HoTo 3MicTty» {17,
c. 174]. AsTop niei Te3u € JOCHTH CTPHMAHHM Y BHCIIOB-
JFOBaHHAX. SIKIIO % cIpo0yBaTH PO3KPHTH 3MICT IIHTO-
BaHOTO TEOPETHYHOT'O TIOJIOKEHHSI, MAEMO IIHTH BHCHOB-
Ky, IO TOJIOXEHHs 3aKOHO/AABCTBa, fAKi Cylepedarhb
TIPUHIINIIAM IIpaBa, 3CTOCOBYBATHCH HE ITOBUHHI, A OTie-
PYBaHHS NPUHUENAMH /151 OL[{HKH 3MICTy 3aKOHOZAaB-
CTBa caMe i Ma€ 3a MeTy BHSABIIEHHA KONi3ii MiX IIPHH-
[HIIAMH [IpaBa, 3 OMHOT0 0OKY, if KOHKPETHHMH TI0JIO-
YKEHHSIMH aKTiB 3aKOHOIABCTBA — 3 APYToT0. AHAIOTIYHO
i I. A. IlaHpKOB nHIIE TIPO TE, MO «3MICT IIPABOBHX
HOPM Ta iHCTATYTIB HE MOXKE CYTIEPEIHUTH MPUHIIUTIAM»
[18, c. 67]. Lle#i mosomi TaKOHIYHUI BHpa3 BUCIOBIIO-
BaHHs TAKOK MOXcHa Oyro 6 iHTeprnpeTyBaTH K HEMOXK-
JHBICTH 3aCTOCYBAHHS HOPM TPYIOBOTO IMpPAaBa, SIKi Cy-
Tiepeyars IPUHITHIIAM 1i€T ramysi. Aje npy BU3Ha9eHHi
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POl MPHHLHUMIB TPYLOBOTO IpaBa sK crenudidaoro
peryisiTopa CyCHibHUX BiIHOCHH, SIKi HaJEXaTh O
npeaMeTa TPYIOBOIO MIpaBa, aBTOP MHINE TIMBKH TIpO Te,
10 HPHHIMITE AK crielHpigHUH PEryiiTop MOXYTH 3a-
CTOCOBYBATHCE 33 BiICYTHOCTI IPaBOBHX HOPM, Ha Mif-
CTaBi AKHX IMIIJIATaE BUPIIEHHIO TPYIOBHH cIIip, TOOTO
3a HAABHOCTI [IPOTANIMH Y TPYAOBOMY Tipasi [18, c. 65].

VY CyMiKHHX TaTy3sxX OPHIMYHOL HAYKU TEX MPSIMO
abo mero 3aByanboBaHO IPOBOMUTECS 1765 TIEPEBAXKHOTO
3aCTOCYBAHHs MPHHIMINB raTy3i Mpasa nepes KOHKpeT-
HUMH HOpMaMm¥t ocTaHHbo!. 3 TodkH 30py H. A. bonna-
peHKa, «IKILIO BIABIETHCS, 1110 IIPaBoBa HOpMa cyIiepe-
YHTH OCHOBHIMH 3acajii IMBINBHOIO 3aKOHONABCTBA, CYI
HOBHHEH NPUIHATH PillleHHS, IKe CITHPAETHCS Ha IPHH-
IMN OUBiIBHOTO TpaBay [32, ¢. 132]. O. B. Kamnina
MIONO IIFOTO MEHIIl KATEropHYHa i BHCIIORBIIOE TYMKY,
HIO TIIyMadeHHs HOPMH He MOJKE CYTIEPEUUTH OCHOBHUM
3acamaM KpUMiHajBHOTO cygounHcTBa [33, c. 53]. Ilpo-
Te B iHNIi# mybnikanii BoHa Be MUIIe PO NPiopHTeT-
HICTH TaKuX 3acaj, KpEMiHAIBHOTO CyHOYHHCTBA TIPH
TIyMadeHHi HopM i€l ramysi [34, c. 11].

Tox icHye HaramsHa moTpeba B po3pobieHHi Oinbiu
YiTKO{, KOHCTPYKTHBHOI KOHIETIIIT cr1oco0iB BUpIiMeHHS
KOJI3iH MiXK IPHHITUIIAMH HPaBOBOTO PEryTIOBaHHS TPY-
OBHX i TTOB’f3aHUX 3 HUMH BigHocuH. [lepm 3a Bce
BapTO 3BEPHYTH yBary Ha KOHCTHTYIiiHO 06yMOBIeHy
HeoOXiTHICTE MOXLTY OCHOBHUX MPUHIIMILB (3acamx) Tpy-
JIOBOT'O 3aKOHO/IABCTRA Ha JIB1 KATETOpii, AKUH € EAHHUM,
IpoTe Iy»xe 6araTuM 3a 3MiCTOM 1 SIKHi BKIIIOYaE B cebe
YHCJEHHI OCHOBHI 3acaid. Bua iMnepaTiBHIiCTh MPUH-
LIHITY BEPXOBEHCTBA IIpaBa 3yMOBIIE€HA BXKe THM, IO IeH
npuHIMI BKIoueHnit 1o Korerutymil Yipainu. Bike
TOMY BiH Ma€ BHIITY I0PHAHYHY CHITy ITODIBHSIHO 3 Oyzb-
AKaME. ToiokeHHAMH . K3nll, He3Baxkalouu Ha Te, mo
BOHH € OCHOBHHMH NMPHHIHUMAMHU (3aCalaMi) 9H KOH-
KPETHUMHU 3aKOHOAABIHMH TTOJIKeHHIMH. OHAK IIUM
XapaKTepucTHKa IOPHANYHOI CHIM NPUHIAIY BEpXo-
BEHCTBA mpaBa He o0MexyeThes. DopMynoBaHHs 4. 1
cT. 8 OcHoBHoro 3akony. («B YKpaiHi BUSHAETHCA i- Ii€
TPHHLAI BEPXOBEHCTBA IpaBay) MOBUHHO TIYMauyHTHCh
TaK; JKOIHe IMOJOKeHHA OyIp-1KOTr0 Mia3aKOHHOTO HOp-
MAaTHBHQ-ITPABOBOTO aKTa YH 3aKOHOAABYOTO aKTa, HO-
He monokenHs KoHetutynii Ykpainm He Moxe 3dcToco-
BYBATHCE yCyIlepey IIb0MY MPHHITHITY.

Burxnanene moxe OyTH IiIcTaBO0 I JOCHTE, MOXK-
Ha CKa3aTH, HeCIOAiBAHUX. BHCHOBKIB: pa3 Oyab-sake
HOpMATUBHE (B TOMY YHCIi i KOHCTHTYLifiHE ) [TOJIOXKEH-
HA TJArae NepeBipii moAo0 BiATIOBI THOCTI NPHHIHITY
BEPXOBEHCTBA IPaBa, AKUIl Ma€ JTOCUTH MIMPOKHH 3MicT,
TO .} HeMae moTpedu B OiMBIIOCTI HOPM TPYIOBOTO 1pa-
Ba. AJjte 1jg 3aHa/ITO paJMKaIbHO, 60 HABITh Y KpaiHax
ciinbHOro (3a3BHYail KaXyTh «3arajJbHOTO») IpPaBa,
B THX, [0 Bike Maibxe 50 pOKiB BIPOBaKYIOTh Y KHUTTH

TPUHLIAIT BEPXOBEHCTBA NIpaBa, OPi€HTaLlis Ha Hy,
OpHU3Belia 0 3HIKEHHS aKTHBHOCTI 3aKOHOAAR
AnpHOCTL, ToMy Koi3ii Midk IPHHIMIIOM BEPXOB
IpaBa i KOHKPeTHUMH IIPHIIMCAMHU TPYAOBOTO IIp
3aBX U MAIOTh BUPINTYBATHCH HA KOPHCTD NIEPIIOT
KpHTepi#i MO)KHA B3ATH i cioBa aHIIiHCBKOrO
Vincniceitni, sucnosineri noxnan 150 pokis Tomy
MaTHYHOMY Ta 3arajbHONPHHHATOMY PO3YMiHHIQ
Tpeba CigyBaTH 0 THX IIip, IIOKH 1€ HE IPH3BOAN
abeypuy, abo [0 POTHIEKHOTO CMHCITY, a60 110 Hy
TOBIZHOCTI 3 PENITOI0 JOKYMEHTa. SIKIIO e Mae M
rpaMariyHe Ta 3arajibHONPHHHSATE BKMBAaHHA ¢
KOHY MOske OyTH Hiiane neskid Mogudikaril 3 m
YHUKHEHHS afCypAy, TPOTHIEKHOIO 3MicTy ado
MOBIIHOCTI 3aKOHY B 1iiJioMy, ane He OinbIue Tor
¢. 150]. CrorogHi 110 JyMKY, BBRXKaEMO, MOYKHA Bl
BHUTH TakK: P MPaB0O3acToCyBaHHI HeOOXiTHO CIim
OyKkBi 3aKoHY, alle 3a OyHb-SKOTO HOTo 3MicTy cy
pilieHHs TIOBHHHE HECTH «IIOECHKE OOIHUUNY, T
MaTH 03HaK{ PO3YMHOCTI i MOPaJIbHOCTI.

Crpoba po3KpHTH 3MiCT ITPHHITUITY BEPXOBe
npasa 3pobnena C. [1. Tonosarum [36; 37; 38] #
THBOM aBTOpiB [39, c. 566—615]. Ane BapTo 3ayB
10 B OCTaHHHOMY 3 Ha3BaHUX BHAAHD CIPaBe
3BEpPTAETHCA YBara Ha Te, 10 icHye pobneMa cyfe
Hamil MK OCHOBHHMH 3acallaMH, 110 CKJIaJai0T
MPUHILHITY BEPXOBEHCTBA [1paBa, | HeoOXiAHOCTI T
YUTH el TPHHLKT Y [iTIOMY, TaK i OKpEMHX HOTO €I
HHKIB, 3 YpaxyBaHHsAM JHHAMIKH CYCIiTBHIX BifHC
TOOTO NOTPeOH iCTOPHYHOTO TIyMaueHH. ‘

OTxe, 3 ypaxyBaHHSIM BHKJIAAEHOTO BHUILE,
fnerbes mpo Komizii Mik MPUHIHUIOM BEPXOBEH
mpasa (Horo CKIagHUKaMH), 3 OOHOTO OOKY, i KOH
HHMH HPHIIMCaMHU TPYIOBOTO NpaBa — 3 APYTOro; T0
MaloTh BUPILIYBaTUCh Ha KOPHCTE HEPIIOTO T3
CKJIATHUKIB. ~

Aue 3a 20 poxkis nii Korseruryniil Ykpaidy, ik
KPIIUIIO€e MPHHLMI BEPXOBEHCTBA [IPaBa, 3aKOHOJ
nokH He nonosaue K301l um npuHIENoM, 1 106D
3HAWOIOB Micue A Heoro y rpoekTi TK, xoua B 0
HBOMY HpPOTOHYETHCA 3aKPIHTH @k 34 IMPHHITAIN
MO)KHA DOSICHATH 30KpemMa OpaxoM iHTepecy: 10
OJ1eMu BEpXOBEHCTBA IIpaBa B HayIli TPYAOBOTO IIP

3BHYaiiHO, TOCTAE CIIPABEIHBE IUTAHHA: 4
HiNBHO XyOIIOBATH KOHCTUTYLITHI TOXOXEHHS B |
3€BHX HOPMATHBHUX akrax? SIKio BHXOIUTH i3
TEXHIYHHX MOTped IPaBOBOTO PETYIIIOBAHHSA CYCIIil
BifHocuH, To.Horo TpeGa BU3HATH HEAOLIMLHAM. P
13 THM TIpH. BiANOBizAl Ha 1e THTaHHA abCTpaKTHO
HiYHAW migxin. 6yB.0u HenpuHHATHHM, 60 BOH
BHPiLIyBaTHCA 3 ypaxyBaHHAM NPAKTHYHHX 10
A TIpo HasABHICTH TaKOT IOTPeOH B 3aKpinIeHH] Py
IIy: BEPXOBEHCTBA npasa B yuHHOMY K3nll (m
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onOBHEHHS OCTAHHBOr0) i y mpoekti TK cBinunte Bixe
¢, 10 6e3 3aKOHOIABYOTO MOIITOBXY MPHHIAII BEPXO-
cHCTBA TIPABA HE 3HAXO/UTH PO3YMIHHS HE TiBKH B Cy.I-
iBCHKOMY CEPEZOBHIL, a HaBiTh 1 B Haywi. Tox 3axo-
ofaBelb BPAaXyBaBUIH y TOMY 9HCII H [POMO3HILT
4BTOPA, sukaaneni me y 2009 p. [40], Ta nocrapuBLIK
/4 Mepliie MiCIlE cepell OCHOBHHUX IPHHUMIIIB MpPaBo-
oro peryiioBaHHs TPYAOBHX BiIHOCHH y CT. 2 mpo-
xry TK YKpalHH caMe Le#l NPHHUUI, Ja€ HANeKHY
iHKy #0ro sHaveHHio, #oro IOPHAHYHII CHJIi, Ha 1O
sxe BHIE BKa3yBaaoCh.

3acafl) TpyZOBOTO mpasa. Y MPaBOTBOPYOCTI CTiM Bifl-
MOBHTHCB Bifl IIO3HAUEHHS K NPHHIIUIIB KOHKPETHHX
NpaBOBHX HOPM. Y MPaB03acTOCYBaHHI HEOOXinHO Bpa-
XOBYBATH, I10: 1) 10 BiAHOCHH, fIKi € IPEAMETOM TPYLO-
BOT0 MpaBa, 3aCTOCOBYETHCSA NPHHIIMII BEPXOBEHCTRA
TpaRa, 10 Ma€ HalBHILLY FOPHAMYHY CHITY, B TOMY YHCI
HOPIBHAHO 3 HOPMaMH TPYAOBOIO IPaBa, 110 GOpMyIIIo-
10thesl B Korerutynil Ykpainu; 2) IpHHIHITH [epeBak-
HO BMIOIyIOTh y co01 HOpMATHBHUI Peryasarop i fexna-
pauio, Mexa MK SKHMH MOCTYHOBO 3MiHIOETHCS Ha
KOPHCTE HOPMaTHBHOTO peryiaTopa; 3) MpHHIUIH, KpiM

BuksiazieHe [a€ micTaBy I BHCHOBKIB PO Te, 0 3akpimneHnx y KoHcTuTyil Ykpainu, He MOXKYTh 3a-

B [IPABOTBOPYOCTI, i B IPaBO3aCTOCYBaHHi CIIi OpMy-  CTOCOBYBATHCH yCyNeped KOHKPETHHM 3aKOHONABIHM
a71 HOBMH TIIXiA 10 TpoOneMu NPUHIMIIE (OCHOBHHX  IIOJOKEHHAM.
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IMPUHITAIIBI TPYAOBOI' O ITIPABA
B ACIIEKTE IPABOITPUMEHEHMUS

TIpHHIMIBL TPYZOBOTO IpaBa paccMaTpPHBAIOTCA Kak Hanbolee ob1e HOPMAaTHBHBIE TTOTI0XEHHS, KOTOPHIE HE
NPUMEHATECH BONIPEKH CHELHATbHBIM [PABHIaM, CHOPMYINPOBAHHBIM B aKTaX TOTO e HEPAPXHUECKOTO YPOBH
H aKTbl, B KOTOPBIX YCTaHABIHBAIOTCS PHHIMILL. O6pamiaercs BHHMAHKE Ha IPHHIMI BEPXOBEHCTBA IPaBa, HMe
BBICLIYIO IODHMYECKYIO CHITY, H HA COYETAHHE B IPUHIIHIAX IEMEHTOB HOPMATHBHOTO PEryIATOpa H AeKiapan

Kimiouenbie ci10Ba: NpHHLMIEL TPYAOBOTO TPaBa; BEPXOBEHCTBO NPABA; HOPMATHBHEI PErY/IATOP H Jexnapa
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THE LABOR LAW PRINCIPLES
IN THE CONTEXT OF LAW ENFORCEMENT

Problem setting. The labor law principles — are the certain legal provisions that should be enforce, by the co
in resolving the labor disputes. But such enforcement of the labor law principles is the complicated problem.
scientific legal literature has never given any satisfactory solution to the problem of applying the basic princi
of labor law. Only the most common, complicated, unclear opinions have been given on this issue. And there w
no answers to practical questions.

Analysis of recent research and publications. The principles of labor law — are the traditional issue for
legal science. Such prominent researchers as A. V. Smirnov and R. Z. Livshits examined the mentioned issue.
tradition was continued by scientists of independent Ukraine. The concepts of «principles» and «specific
provision» used, for example, in works of S. P. Holovaty, V. I. Prokopenko, P. D. Pylypenko, S. M. Prylyp
O. M. Yaroshenko, N. B. Bolotin, A. V. Lavrinenko and others.
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